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CHAPTER  XII 


OFF  THE  RECORD  CLAIMS 


The  title  "Off  the  Record  Claims"  is  taken  from  literature  from 
the  United  States,  and  is  not  a  familiar  phrase  in  Ontario.  It  is  not 
a  term  of  art,  but  it  is  a  convenient  and  expressive  way  of  labelling 
the  problem  that  is  the  subject  of  this  short  Chapter.  The  searches 
made  in  the  Registry  and  Land  Titles  systems  are  necessary,  but  are 
not  enough;  a  frightening  array  of  adverse  claims  is  effective  even 
though  not  registered  under  the  Registry  and  Land  Titles  systems,  and 
even  against  a  good  faith  purchaser.  A  catalogue  of  these  claims  is 
difficult  to  make,  for  the  drawing  of  a  comprehensive  list  is  a 
formidable  undertaking,  albeit  a  finite  one,  and  organizing  the  claims 
into  comprehensible  and  useful  groups  is  even  more  formidable.  The 
literature  and  conveyancing  practice  suggest  three  groups  -  adverse 
possession,  financial  claims  (government  and  private),  and  public 
regulation.  These  groups  do  not  include  some  claims  that  are  effective 
even  though  not  registered  -  claims  that  are  effective  unless  extin¬ 
guished  with  respect  to  a  later  registered  claim  acquired  for  value 
and  without  actual  notice  of  fraud,  claims  against  land  governed  by  the 
Registry  system  that  are  effective  because  of  the  invalidity  of  a 
document,  and  claims  about  boundaries.  These  exceptions  are  a  conse¬ 
quence  of  the  difficulty  of  dividing  these  materials  among  chapters  and 
demonstrate  that  the  title  of  this  Chapter,  again,  is  not  a  term  of  art. 

Many  of  these  matters  have  been  canvassed  generally  earlier  in 
the  materials.  They  are  noted  together  here  to  illustrate  the  breadth 
of  a  purchaser’s  (or  lawyer's)  responsibilities  in  even  the  most 
straightforward  transactions.  Recall,  or  re-read  the  material  in  the 
Introduction  at  pp.  26-30  and  44-52  above. 

(i)  Adverse  Possession 

Adverse  possession  and  prescription  are  effective  -  that  is,  they 
can  eventually  bar  remedies  for  claims  and  interests  -  against  land 
governed  by  the  Registry  system,  but  subject  to  the  exception  noted 
above  (see  pp.  to  )  not  against  Land  Titles  land. 

The  Limitations  Act>  R.S.O.  1970,  c.  246,  s.  4. 


4.  .\o  jK'rsorj  shall  make  an  entry  or  distress,  or  bring  an  artion 
to  rc'cover  any  land  or  rent,  but  within  ten  years  lu'xt  aft('r  the 
time  at  w  hieh  t  he  right  to  mak(‘  such  entry  or  distress,  or  to  bring 
such  ai’tion,  first  accrued  tosome  [lerson  through  whom  heelairns, 
or  if  tfie  right  did  not  accrue  to  any  person  through  w  liom  fie 
claims,  t  fien  within  ten  years  ni'xt  after  t  he  t  ime  at  w  hi<’h  t  he  right 
to  make  such  entry  or  distrt*ss,  or  to  bring  such  action,  first 
ai’crued  to  the  p<'rson  making  or  bringing  it. 
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CHAPTER  XIII  BOUNDARIES  AND  DESCRIPTIONS 


The  organization  of  these  materials  has  assumed  a  distinction 
between  boundaries  and  title.  This  distinction  is  one  between  two 
elements  of  a  single  concept  -  an  interest  in  land  -  and  each  alone 
can  be  meaningless.  But  the  distinction  can  be  made,  and  legal  and 
technological  differences  make  it  useful.  The  topics  considered  in 
this  Chapter  are:  the  framework  for  designating  boundaries,  and  making 
descriptions;  techniques  for  creating  descriptions;  controls  over 
descriptions;  problems  in  determining  the  location  of  boundaries;  the 
interpretation  of  ambiguous  descriptions;  and  assurances  made  by  the 
state  about  the  location  of  boundaries.  Consideration  of  several 
possibilities  for  improvement  are  postponed  to  the  next  Chapter. 


LINES  ON  THE  LAND 

Crown  Surveys  and  Sctllcmcnl  in  Upper  Canada 

by  R.  Louis  Gcntilcorc  ,  Ontario  History,  VoJ.  .  bXl, 

1969,  .  57 


Many  of  the  major  elements  in  the  landscape  of  Ontario  stem  from  conditions 
produced  by  the  original  surveys  of  land.  The  pattern  born  of  the  survey  includes 
single  rows  of  farmsteads  along  front  concession  lines,  the  alignment  of  single 
farmsteads  at  regular  intervals  along  concession  roads,  the  presence  of  belts  of 
farm  woodlots  along  the  back  concessions,  and  the  rectangular  shape  of  fields 
and  properties. ‘  The  road  system  was  fundamentally  alTcctcd.  Road  allowances 
at  regular  intervals  were  an  essential  part  of  the  survey  blocks.  With  few  exceptions, 
surveys  preceded  occupancc;  their  cfTect  was  bound  to  be  widespread  and  per¬ 
sistent. 

This  paper  ileals  with  the  introduction  of  the  crown  surveys  in  Upper  Canada. 
The  various  types  of  surveys  are  indicated  ami  mapped;  the  inlluences  of  topography 
arc  considered  and  relationships  between  the  survey  and  the  granting  of  lami 
suggested.  The  dis'ision  of  the  province  into  e(>untics  and  the  government’s  grand 
design  for  settlement  are  seen  as  part  of  the  surveys  Finally,  the  suivey  field 
notes  arc  cited  as  valuable  sources  of  information. 


A  Brief  History 

Crown  surveys  laiil  the  foundation  foi  the  organization  and  oeeupance  of 
Upper  (  anada.  In  the  situation  ereatcil  by  the  se[>aration  (T  the  American  colonics 
from  (ireat  Mrilain,  suitable  lands  had  (o  be  made  av.nlable  foi  settlement  as 
quickly  as  possibk  .“  As  a  result,  the  surveys  were  given  top  piioMl\.  lo  the  gov- 
einmcnt  of  the  day  all  else  was  seeoiulaiy,  including  the  devising  of  satisfactory 
systems  of  land  titles  and  land  ownership.’  'I  he  fust  township  in  wfiat  is  now 
southern  (')ntaiio  was  laid  out  in  178.1,  Since  tlun.  ai>pro\imately  POO  townships 
have  been  established  in  a  land  area  of  49,000  square  miles.  In  their  layout, 
many  factors,  physical  and  cultural,  have  exercised  an  influence  -  landfonm! 
rivers  and  sw'amps,  shorelines  of  lakes,  limits  of  Indian  purchases  and  rallitary 
and  colonization  roads. 


The  system  of  laying  out  land  in  townships  was  introduced  to  Canada  by  the 
British,  after  the  defeat  of  the  French  in  1763.  Survey  parties  were  sent  to  inves- 
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CHAPTER  XIV  TECHNOLOGY  AND  RECORDING  TITLE  TO  LAND 


The  most  dramatic  and,  arguably,  the  most  important  possibilities 
for  improvement  of  the  arrangements  described  in  the  past  four  Chapters 
are  technological.  This  Chapter  is  composed  of  materials  about  three 
of  the  possibilities:  (i)  the  horizontal  control  system,  (ii)  the 
computer  and  recording  title;  and  (iii)  the  vision  of  a  comprehensive 
and  unified  land  information  system;  and  of  materials  describing  current 
proposals  for  reform  of  the  arrangements  in  Ontario. 

(a)  The  Horizontal  Control  System 

The  existing  framework  and  techniques  for  designating  boundaries 
and  making  descriptions  have  already  been  described.  The  Horizontal 
Control  System  is  a  major  alternative.  The  concept  of  this  system  is 
simple  and  is  not  a  product  of  electronic  technology,  but  the  technical 
aspects  are  immensely  complicated  -  at  least,  to  a  layman  -  and 
electronic  technology  makes  the  system  feasible  and  useful.  The  system 
is  based  on  a  network  of  survey  monuments,  among  which  the  distances  and 
angles  are  measured  to  high  degrees  of  accuracy.  The  location  of  any 
point  in  or  near  the  network  can  be  specified  in  co-ordinates  derived 
from  a  co-ordinate  axis  and  distances  from  the  monuments.  The  network 
has  been  established  in  parts  of  Ontario,  particularly  around  Toronto 
and  the  Niagara  area,  primarily  because  of  the  utility  of  the  system 
in  the  construction  and  maintenance  of  utilities  and  highways. 

This  system  can  be  used  to  specify  boundaries  and  make  descriptions, 
and  to  index  parcels.  The  indexing  function  needs  some  elaboration: 
the  existing  index  of  parcels  is  simply  a  series  of  arbitrary  numbers 
that  have  no  predictable  relation  to  each  other  or  to  the  location  of 
the  parcels.  In  the  Registry  system,  the  indices  are  numbers  of  lots, 
concessions  and  plans  and  in  the  Land  Titles  system,  numbers  of  parcels. 

The  horizontal  control  system  can  permit  an  index  number  to  be  assigned 
to  each  parcel  that  does  denote  location  (and  therefore  relation  to  the 
index  numbers  of  other  parcels),  for  example,  the  co-ordinates  of  the 
centroid.  Lawyers  are  usually  concerned  with  only  one  parcel  and 
usually  know  or  can  easily  determine  its  index  number  and  therefore 
lawyers  do  not  have  a  pressing  need  for  this  kind  of  index.  The  possibility 
of  developing  a  location-specific  index  becomes  important  if  a 
comprehensive  and  unified  land  information  system  is  to  be  contemplated 
seri ously . 


A  BRIEF  RECOMMENDING  CHANGES  IN  THE  ADMINISTRATION  OF  LAND  SURVEYING 
IN  ONTARIO,  submitted  by  the  Association  of  Ontario  Land  Surveyors,  1962. 


In  general  forms  we  have  described  the  concept  of  a  rectangular 
grid  of  control  lines  superimposed  on  portions  of  the  Province  of 
Ontario.  Wo  have  already  an  established  conveyancing  framework 
to  which  we  are  irrevocably  committed  by  Cfeuntless  land  grants. 
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PART  III  REMEDIES  OF  VENDORS  AND  PURCHASERS 

CHAPTER  XV  TIME  PROVISIONS 


The  materials  in  this  Part  provide  an  introduction  to  problems 
of  defining  and  defending  the  rights  of  vendors  and  purchasers  when 
transactions  do  not  proceed  smoothly  through  completion.  They  are 
not  intended  to  be  complete  or  exhaustive  in  any  sense;  the  issues 
of  remedies  of  vendors  and  purchasers  are  part  of  the  far  larger 
issues  of  contract  remedies  and  contract  enforcement  generally,  and 
they  can  be  understood  only  in  the  context  of  these  broader  concerns. 

The  justification  for  any  study  of  remedies  problems  here  is  twofold. 
First,  as  a  functional  matter,  remedies  are  a  very  basic  concern  to 
real  estate  practitioners  who  must  frequently  make  irreversible 
decisions  very  quickly:  a  strong  basic  understanding  of  remedies  is 
indispensible.  Second,  it  is  becoming  apparent  that  a  longstanding 
attitude  held  by  some  courts  and  many  lawyers  that  real  estate  remedies 
were  somehow  unique  or  significantly  different  from  contract  remedies 
(and  the  concerns  that  must  be  addressed  in  designing  contract  remedies) 
is  being  challenged  successfully.  Broad  contracts  developments  are 
sweeping  aside  "pockets"  of  "real  estate  law"  that  had  developed  as 
apparent  anomalies  on  the  contracts  landscape:  recent  developments 
reforming  oft-professed  views  about  the  interpretation  of  time  pro¬ 
visions,  requirements  to  "tender  performance",  the  measure  of  damages, 
the  availability  of  specific  performance  and  of  the  defence  of 
frustration  in  real  estate  cases  demonstrate  the  need  to  acknowledge 
the  re-absorption  of  "real  estate"  into  "contracts",  and  to  appreciate 
significant  changes  currently  being  wrought  in  law  of  "contracts". 


(a)  Introduction 


Virtually  every  contract  for  the  sale  of  land  contains  provisions 
restricting  the  time  within  which  the  parties  must  perform.  We  have 
already  seen  one  example  of  the  operation  of  such  provisions:  "Time 
Limits  on  Raising  Objections  to  Title",  Section  (e) ,  Chapter  VIII, 
above.  In  this  Chapter  we  will  consider  how  Courts  interpret  time 
stipulations  generally.  Although  this  matter  does  not  concern  remedies 
directly,  it  serves  as  an  introduction  to,  and  essential  background 
material  for,  the  more  specific  "remedies  chapters". 

This  Chapter  will  consider  such  questions  as,  "When  does  a  failure 
to  perform  on  the  date  stipulated  amount  to  a  breach  of  contract?"; 

"What  rights  does  the  ’innocent  party’  have  when  the  other  party  fails 
to  perform  on  time?";  "What  action  (or  inaction)  by  the  ’innocent  party’ 
will  affect  the  range  of  available  remedies?" 
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Although  many  of  the  judgments  in  this  Chapter  express  propositions 
categorical ly , much  of  what  is  considered  here  must  be  qualified.  The 
material  in  Chapters  XVI  through  XXV  suggests  some  of  the  areas  in 
which  qualification  is  necessary. 


(b)  Interpretation:  Generally 

STICKNEY  V.  KEEBLE,  [1915]  A.C.  386*  [1914-15]  All  E.R.  73  (H.L.) 

[On  June  8,  1911,  Stickney  agreed  to  purchase  a  large  piece  of 
agricultural  land  from  Keeble  and  Jellett.  The  date  for  closing  was 
October  11,  1911;  there  were  several  outstanding  leases,  and  vacant 
possession  was  not  to  be  given  until  they  expired,  on  April  6,  1912. 
Stickney  was  a  farmer.  Keeble  and  Jellett  knew  he  was  purchasing  the 
property  with  the  intention  of  farming  it,  and  that  he  had  been  given 
notice  to  quit  his  present  farm  in  April,  1912. 

Keeble  and  Jellett  did  not  own  the  land  at  the  time  of  the  apeement. 
In  April,  1911,  they  had  agreed  to  purchase  a  large  estate,  of  which  it 
was  a  part.  During  June,  1911,  they  re-sold  most  of  this  estate  to  23 
different  purchasers,  of  whom  Stickney  was  one;  they  arranged  to  close 
all  these  deals,  and  their  own  purchase,  on  the  same  day,  and  to  have  the 
conveyance  made  directly  from  their  vendor  to  the  purchasers.  Their 
plan  was  to  use  part  of  the  payments  owing  to  them  to  pay  their  vendor, 
and  keep  the  balance  as  profit. 

On  August  30,  1911,  Keeble  and  Jellett's  solicitor  sent  an  abstract 
to  Stickney' s  solicitor,  and  then  a  series  of  letters  were  exchanged 
about  the  title.  On  November  14,  1911,  Stickney' s  solicitors  wrote: 

"We  regret  that  we  have  not  heard  from  you  enclosing 
supplemental  abstract  of  title  and  date  for  completion. 

Unless  we  receive  supplemental  abstract  within  seven 
days  from  the  date  hereof  and  a  date  for  completion  not 
later  than  three  weeks  from  today  our  instructions  are 
to  cancel  the  contract  and  apply  for  a  return  of  the 
deposit  together  with  interest  damages  and  costs." 

The  reply  from  Keeble  and  Jellett's  solicitors  simply  marked  time. 

On  December  1  a  draft  conveyance  was  sent  to  Stickney' s  solicitors  by 
the  solicitors  acting  for  the  head  vendor;  their  letter  stated,  "[It 
is]  of  course  understood  that  all  the  conveyances  of  the  different 
portions  of  the  property  shall  be  completed  on  the  same  day."  There 
was  no  answer.  Several  letters  concerning  the  form  of  the  conveyance 
passed  around  this  triangle.  Stickney' s  solicitors  pressed  for  a  time 
for  closing,  and  Keeble  and  Jellett's  solicitors  replied: 

"With  regard  to  the  completion  as  all  the  sub-sales  must 
be  completed  on  the  same  day  and  we  have  not  yet  received 
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CHAPTER  XVI  TENDER 


In  most  real  estate  transactions,  payment  and  conveyance  are 
concurrent  conditions;  performance  of  each  is  a  condition  of  the 
performer’s  ability  to  insist  upon  performance  of  the  other.  Therefore, 
in  order  to  establish  unequivocally  that  the  "other  party"  is  in  breach 
(at  an  appropriate  moment)  one  party  should  "tender"  the  performance 
of  all  that  is  required  of  him,  and  ask  the  other  party  to  perform  his 
obligations.  When  the  other  fails  to  perform  the  tendering  party  is 
in  a  strong  position  to  assert  any  available  remedies.  Tender  is 
the  very  best  evidence  of  the  tendering  party's  readiness,  willingness 
and  ability  to  perform,  and  careful  and  accurate  tender  is  the  counsel 
of  perfection  to  practitioners. 

Much  confusion  arose  in  the  past  because  of  overstatements  about 
"requirements  to  tender"  before  particular  remedies  were  available. 

Two  undesirable  consequences  followed  from  such  careless  assertions. 

First,  requirements  that  tender  be  perfect  sometimes  led  to  injustice. 

The  general  rules  about  perfect  tender  required  that  the  money  or 
documents  required  be  physically  produced  and  made  available  un¬ 
conditionally  to  the  other  party.  If  no  place  was  fixed,  or  no  agent 
nominated,  tender  was  required  to  be  made  on  the  other  party  personally; 
apart  from  express  contractual  provision,  documents  had  to  be  exactly 
suited  to  registration  without  correction;  tender  of  funds  had  to  be 
in  the  exact  amount  of  currency  (cheques  were  unacceptable) .  The  de 
minimis  (non  curat  lex)  principle  was  held  not  to  apply  to  "the  law 
of  tender";  for  instance,  in  Mus  v.  Matlashewski ,  [1944]  3  W.W.R.  358, 
a  deficiency  of  $3.07  (which  was  a  result  of  a  miscalculation  of 
interest)  was  held  to  invalidate  the  tender! !  [As  to  many  of  the 
technical  requirements,  see  now  the  express  provisions  in  the  TREE 
standard  form  of  agreement  of  purchase  and  sale.]  Second,  this  area 
of  law  suffered  the  same  fate  as  usually  befalls  an  area  when  the 
application  of  overstated  generalizations  would  produce  injustice  in 
a  significant  number  of  individual  instances;  a  great  many  exceptions 
were  grafted  onto  the  general  rules,  and  it  has  been  noted  more  than 
once  that  "the  cases  if  applied  literally  cannot  be  reconciled"  [see, 
for  representative  views.  King  v.  Urban  and  Country  Transport  (above); 
and  O’Neil  v.  Arnew  (1977),  16  O.R.  (2d)  549  (High  Ct.)  at  p.  562.] 

Much  rationality  has  been  introduced  recently  into  the  law 
concerning  tender  of  performance  and  the  overall  result  can  be  seen  to 
be  the  harmonization  of  real  estate  tender  rules  with  general  contract 
rules  applicable  in  like  circumstances.  For  instance,  although  a 
party  should  normally  tender  to  demonstrate  his  reliance  on  the 
essentiality  of  time  and  his  willingness  and  ability  to  perform  his 
obligations  strictly  on  time,  there  is  no  absolute  obligation  to 
tender;  tender  is  simply  evidence  (albeit  the  very  best  sort  of 
evidence)  of  a  party’s  capacity  for  timely  performance,  and  any  other 
adequate  evidence  will  suffice  (see  for  instance,  O’Neil  v.  Arnew,  above). 


691 


Similarly,  even  the  "very  best  evidence"  (provided  by  perfect  tender) 
becomes  redundant  when  it  is  clear  that  tender  would  be  a  useless 
ceremony,  for  instance  where  the  vendor  has  made  it  clear  that  he  will 
not  close  in  any  circumstances  whatsoever:  Burney  v .  Moore  (1912) , 

4  O.W.N,  173  (vendor  had  already  conveyed  to  a  third  party); 

Hobart  Invest *t  Corp.  Ltd,  v.  Walker  (1977),  76  D.L.R.  (3d)  156 
(B.C.C.A.);  Kloepfer  Wholesale  Hardware  §  Auto.  Co.  Ltd,  v.  Roy >  [1952] 
S.C.R.  465  (vendor  has  stated  unequivocally  his  refusal  to  complete). 

As  noted  above  (see  p.  685  above) ,  these  cases  are  simply  cases  of 
a  party’s  being  excused  from  performance  by  the  anticipatory  breach 
of  the  other  party. 

In  some  cases  difficulty  has  arisen  about  whether  or  not  some  act 
or  default  of  one  party  has  "excused"  or  "prevented"  the  other  from 
tendering  (see  e.g.  McSweeney  v.  Kay  (1868)  Gr .  432;  Paeon  Constn  v. 
Karkouiis  (1964)  ,  44  D.L.R.  (2d)  403) .  The  cases  turn  either  on 
whether  or  not  what  one  party  has  done  has  been  sufficient  to  constitute 
an  "anticipatory  breach"  or  on  whether  or  not  one  party’s  breach  has 
prevented  the  other  from  tendering  performance  even  if  it  is  not 
serious  enough  to  constitute  anticipatory  breach.  Very  little  can 
be  said  about  such  cases  generally  except  that  each  depends  very  much 
on  the  facts  and  on  imbuing  them  with  the  business  efficacy  which  the 
parties  should  be  presumed  to  have  intended  their  contracts  to  possess. 
Thus,  for  instance,  if  the  vendor  fails  to  deliver  a  statement  of 
adjustments  in  a  timely  manner,  no  fault  should  attach  to  a  purchaser 
who  tenders  an  inexact  amount  on  closing  and  who  expresses  an  intention 
and  demonstrates  an  ability  to  pay  any  further  balance  shown  to  be 
due  by  a  complete  statement.  Similarly,  no  requirements  of  precision 
should  be  imposed  on  a  party  whose  tendered  performance  includes  minor 
but  easily  corrected  errors  (Beckett  v.  Karklins  (1974),  50  D.L.R.  (3d) 
21;  5  O.R.  (2d)  211  (High  Ct.),  and  earlier  strict  statements  to  the 
contrary  can  no  longer  be  relied  upon  as  having  significant  authority. 
The  trend  of  recent  cases  is  to  apply  standards  of  reasonableness  and 
good  faith  in  determining  what  remedies  are  available  when  to  an 
"innocent  party". 


Whittal  V.  Kour  (1970),  71  W.W.R.  733;  8  D.L.R.  (3d)  163  (B.C.C.A.) 

Bull,  J.A.  (at  742) : 

•  •  •  I  did  not  understand  that  the  appellant  sutMuitted  that  spec¬ 
ific  performance  should  not  be  granted  in  appropriate  cases 
to  a  purchaser  who  at  no  time  before  trial  had  actually  ten¬ 
dered  the  purchase  price  payable  by  him.  There  would  be 
no  validity  to  such  a  proposition.  Tender  is  not  a  sine  qua 
non  for  a  claim  by  a  person  to  enforce  a  defaulting  party  to 
complete  his  bargain.  It  may  be,  of  course,  most  cogent  evi¬ 
dence  that  the  party  claiming  enforcement  was  ready,  able  and 
willing  to  perform  his  part  of  the  bargain  and  without  which 
a  court  would  not  order  specific  performance.  In  this  case,  the 
fact  that  no  tender  was  made  is  of  but  little  consequence, 
because  the  learned  judge  found,  on  uncontradicted  and 
unassailed  evidence,  that  the  respondent  was  at  all  times  up 
to  Emd  including  the  day  of  trial  so  ready,  able  and  willing. 
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CHAPTER  XVII  DAMAGES 


When  a  party  to  an  agreement  of  purchase  and  sale  defaults  on  his 
obligations,  the  "innocent  party"usually  has  a  choice  of  remedies.  In 
a  given  case,  he  may  be  able  to  resell  and  sue  for  damages;  to 
terminate  and  get  restitution;  to  terminate  and  recover  damages;  to 
seek  specific  performance;  or  to  seek  specific  performance  with  an 
abatement  of  what  would  ordinarily  be  his  obligations  under  the 
agreement.  [Although  other  remedies  are  possible,  the  list  above 
includes  those  most  frequently  employed.]  Each  of  these  remedies  is 
considered  briefly  in  the  Chapters  that  follow.  The  materials  are  by 
no  means  exhaustive:  they  seek  to  do  no  more  than  to  illustrate  some 
of  the  more  common  problems  that  arise  in  attempting  to  assert 
particular  remedies  when  a  real  estate  deal  has  gone  awry. 

The  object  of  awarding  damages  has  been  said  to  be  to  fulfill: 

"...  the  general  intention  of  the  law  that,  in  giving 
damages  for  breach  of  contract,  the  party  complaining  should, 
so  far  as  it  can  be  done  by  money,  be  placed  in  the  same 
position  as  he  would  have  been  in  if  the  contract  had  been 
performed  ...  That  is  a  ruling  principle.  It  is  a  just 
principle. " 

Wertheim  v.  Chicoutimi  Pulp  Co. ,  [1911]  A.C.  301  (P.C.)  at  p.  307. 

This  is  a  general  rule  applied  to  most  contracts,  but  the  bare  statement 
of  this  "intention"  leaves  three  questions  unanswered.  The  questions 
revolve  largely  around  where  contract  damages  should  start  -  what 
general  interests  ought  to  be  protected  (see  Fuller  and  Perdue,  The 
Reliance  Interest  in  Contract  Damages  (1936) ,  46  Yale  L.  Rev.  52); 
where  they  should  stop  -  where  financial  protection  of  the  protected 
interests  should  end;  and  questions  of  quantification  of  losses  in 
respect  of  which  it  has  been  decided  to  award  compensation. 

The  first  question  can  be  restated  as,  "What  heads  of  damages  can 
be  considered  in  awarding  compensation?"  Can  the  innocent  party 
recover  damages  in  respect  of  expenses  he  has  incurred  in  reliance 
upon  the  agreement  being  duly  completed?  Can  he  recover  money  paid 
over  to  the  party  in  breach?  Which  of  the  expectation,  reliance  and 
restitution  interests  will  the  law  protect? 

The  second  question  is  that  of  remoteness:  within  any  particular 
head  of  damages,  what  kinds  of  losses  are  compensable?  For  instance, 
when  damages  are  being  awarded  in  respect  of  the  innocent  party's 
expectation  tosses,  can  he  recover  only  for  loss  of  the  bargain  itself, 
or  for  consequential  losses  as  well?  The  test  of  remoteness  is  the 
familiar  and  flexible  two-pronged  foreseeability  test  of  Hadley  v. 

Baxendale  (1854),  9  Ex.  341;  156  E.R.  145. 
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The  third  question  is  that  of  the  actual  quantification  of  damages 
within  a  particular  head  of  damages  and  for  a  particular  loss.  The 
Court  must  decide  how  much  the  Plaintiff's  loss  is  worth  monetarily 
and  must  allocate  the  onus  of  proof  to  determine  quantification  issues 
when  proof  of  loss  is  difficult. 

These  difficult  questions  are  considered  here  in  the  very  limited 
context  of  aparchaser  or  a  vendor  of  land  suing  for  damages  for  breach 
of  the  agreement  of  purchase  and  sale. 


(a)  The  Purchaser  Suing 

The  rule  in  most  damages  suits  is  that  a  buyer  is  entitled  to  be 
compensated  for  loss  of  his  bargain  if  his  seller  does  not  perform  as 
promised.  The  buyer's  economic  expectation  interests  are  protected. 
However,  where  the  buyer  is  purchasing  land,  a  different  and  anomalous 
rule  applies  in  most  cases.  The  rule  was  firmly  established  by  the 
House  of  Lords  in  the  case  of  Bain  v.  Fothergill  (1874),  L.R.  7  H.L.  158. 
The  case  accepted  a  rule  apparently  propounded  for  general  use  in 
Flureau  v.  Thornhill  (1776),  96  E.R.  635  (C.P.),  a  rule  that  had 
frequently  been  doubted  during  the  century  before  Bain  v.  Fothergill. 

The  rule  holds  that  damages  cannot  be  recovered  by  a  purchaser  of  land 
for  loss  of  his  bargain  where  the  vendor's  breach  is  an  innocent  failure 
to  make  good  title.  All  that  the  purchaser  can  recover  in  an  action 
for  damages  in  such  a  case  are  his  deposit  (with  interest)  and  the 
costs  incurred  in  investigating  the  vendor's  title  (protection  of  the 
restitution  and  some  of  the  reliance  interests. 


BAIN  V.  FOTHERGILL  (1874),  L.R.  7  H.L.  158. 


Lord  Hatheuley  : — 

My  Lor<is,  I  entirely  concur  in  the  riew  which  has  been 
expressed  by  my  noble  and  learned  friend  who  has  just  addressed 
your  Lordships. 

If  the  fjijestion  in  tin’s  case  depends  entirely  upon  the  case  of 
Flureau  v.  Thornhill  ,  it  can  scarcely,  in  my  judgment,  after  the 
lapse  of  time  whicli  has  taken  place  since  that  decision,  be  argued 
at  yuur  Lordsliips’  Bar.  I  certainly  remember  myself,  now  more 
than  fifty  years  ago,  when  I  was  reading  in  Chambers,  to  have 
heard  that  it  was  considered  as  a  settled  rule  that  no  damages 
coulil  be  recovered  for  a  loss  of  the  benefit  of  a  bargain  in  case  a 
goo<.l  title  could  not  be  made  out  by  a  vendor  to  his  purchaser. 
That  was  then  considered  as  settled  by  the  decision  in  Flureau  v. 
Thornhill  ,  which  had  taken  place  forty-nine  years  before  that 
time;  that  would  make  it  altogether  ninety-nine  years  from  the 
present  time.  Therefore,  my  Lords,  for  ninety-nine  years  the  rule 
has  prevailed  as  settled  by  Flureau  v.  Thornhill  ,  and  it  has 
aflo-cted  and  governed,  I  may  say,  thousands  and  thousands  of 
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CHAPTER  XVIII  LIENS 


Another  important  right  that  a  party  to  a  real  estate  transaction 
may  enjoy  is  a  "lien".  A  lien  is  a  charge  against  property,  similar 
to  a  mortgage.  The  lien  entitles  the  lienholder  to  sell  the  land 
involved  and  to  use  the  proceeds  to  satisfy  his  debt.  Normally, 
lienholders  do  not  sell  under  their  liens.  They  usually  wait  until 
the  property  is  to  be  sold  or  mortgaged  and  when  the  purchaser  or 
mortgagee  demands  title  free  of  the  lien,  the  lienholder's  claim  will 
be  satisfied  out  of  the  funds  payable  by  the  purchaser  or  mortgagee 
at  closing. 

A  lienholder  is  a  secured  creditor.  That  is,  subject  to  the  claims 
of  prior  lienholders  or  mortgagees,  the  property  subject  to  the  lien 
is  available  to  satisfy  the  debts  of  the  lienholder  before  the  debts 
of  general  creditors  are  paid.  For  example,  suppose  that  X  has  a  lien 
for  $10,000  on  Vs  property.  Suppose  further  that  V  has  suffered 
judgments  to  be  obtained  against  him  in  the  amount  of  $50,000,  and  that 
the  judgment  creditors  have  all  filed  writs  of  execution  after  the  time 
at  which  X  obtained  his  lien.  If  the  property  is  sold  for  $40,000 
under  one  of  the  executions,  X  will  get  his  full  $10,000  before  the 
execution  creditors  get  anything.  They  share  the  remaining  $30,000 
pro  rata.  If  X  did  not  have  a  lien,  but  merely  a  debt  claim  (followed 
by  judgment  and  execution) ,  he  and  all  the  other  execution  creditors 
would  share  the  $40,000  pro  rata.  The  advantage  of  being  a  secured 
creditor  by  having  a  lien  accrues  similarly  if  V  becomes  bankrupt: 
again  X  is  entitled  to  have  his  claim  paid  in  full  before  unsecured 
creditors gpt  anything. 

(a)  Purchasers'  Liens: 

A  person  who  has  agreed  to  purchase  land  is  generally  entitled  to 
a  lien  to  protect  his  deposit  and  any  other  money  which  he  has  paid  on 
account  of  the  purchase  price,  as  well  as  interest  and  costs.  The  lien 
is  an  equitable  interest  in  the  land  involved.  The  lien  arises  at  the 
moment  the  purchaser  hands  over  his  money  pursuant  to  the  contract  to 
purchase.  (Whitbread,  below) .  However,  it  is  not  generally  of  any 
importance  until  vendor-purchaser  disputes  occur  or  until  some  third 
party  attempts  to  assert  a  right  against  the  land.  In  such  a  case 
the  purchaser  may  rely  on  his  lien  as  security  for  amounts  already 
paid.  (J.A.R.  Leaseholds  and  Whitehead  below) .  The  lien  is  enforceable 
by  judicially-ordered  sale  of  the  subject  lands.  It  is  an  equitable 
interest  in  the  land  in  respect  of  which  a  certificate  of  lis  pendens 
may  issue.  The  lien  binds  the  land  and  any  subsequent  purchaser  of  the 
land  except  a  purchaser  protected  by  the  general  law.  The  Registry  Act 
or  The  Land  Titles  Act. 
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CHAPTER  XIX  RESCISSION 


The  option  of  "rescinding"  the  agreement  of  purchase  and  sale  may 
be  open  to  a  vendor  or  purchaser  in  some  cases.  For  instance,  a 
purchaser  may  "rescind"  the  contract  where  the  vendor  has  breached  it 
by  failing  to  convey  as  called  for  by  the  agreement  of  purchase  and 
sale.  At  its  simplest,  "rescission"  means  exercising  an  option  to  put 
an  end  to  the  necessity  of  performance  of  any  executory  contractual 
obligations  of  the  "innocent  [rescinding]  party".  But  rescission  has 
consequential  implications.  The  rescinding  purchaser  may  want  to 
recover  the  deposit  paid  at  the  time  of  entering  into  the  agreement. 

He  may  want  to  be  compensated  for  expenses  incurred  in  preparing  for 
closing  (legal  fees  and  title  investigation  costs) ,  or  for  the  loss  of 
profits  expected  from  the  bargain.  The  purchaser  may  be  "disaffirming" 
the  contract,  in  the  sense  of  saying  "You  (vendor)  have  breached  the 
contract  -  put  me  (purchaser)  into  the  financial  position  I  was  in  before 
we  entered  it";  or  he  may  be  "affirming"  it  -  asserting  the  contract 
and  the  vendor's  breach  of  it,  as  the  basis  of  a  claim  for  expectancy 
damages . 

Confusion  has  arisen  as  to  whether  the  act  of  "rescinding"  involves 
an  election  to  "disaffirm",  thus  precluding  a  later  action  for  expectancy 
damages.  The  first  references  in  this  chapter  illustrate  the  problems 
that  might  arise  for  the  careless  practitioner. 

Rescission  is  a  remedy  that  may  be  invoked  before  a  deal  is  closed 
or,  occasionally,  after  closing  as  well.  Rescission  after  closing  is 
dealt  with  in  Chapter  XXIV  below,  and  the  present  Chapter  isconfined 
to  attempts  to  escape  from  the  contract  before  completion. 

If  a  purchaser  wants  the  property,  he  will  ordinarily  sue  for 
specific  performance  of  the  agreement  when  the  vendor  breaches  the 
agreement.  However,  the  purchaser  may  decide  he  has  made  a  bad  bargain, 
and  so  avail  himself  of  a  breach  by  the  vendor  to  escape  from  his  duty 
to  complete.  Questions  sometimes  arise  as  to  Whether  the  purchaser 
must,  instead,  complete  and  be  left  only  with  a  remedy  in  damages  for 
the  vendor's  deficient  performance.  Brief  reference  is  made  to  these 
issues  below,  but  they  are  more  easily  dealt  with  by  examining  when  the 
Courts  will  order  the  purchaser  to  complete  despite  a  breach  by  the 
vendor,  and  so  are  considered  in  greater  detail  in  Chapter  XXIII,  below, 
"Specific  Performance  With  Abatement".  A  purchaser  may  also  rescind 
the  contract  prior  to  closing  because  of  material  misrepresentations 
(made  by  the  vendor  or  his  agent) ,  that  induced  the  purchaser  to 
enter  into  the  agreement.  Rescission  may  be  possible  in  such  cases 
whether  the  misrepresentations  were  innocent,  negligent  or  fraudulent. 

Although  vendors  often  sue  for  specific  performance  (i.e.  the 
contract  price)  when  their  purchasers  are  in  breach  of  their  agreements, 
rescission  is  sometimes  a  valuable  remedy.  One  vendor  may  rescind  under 
the  clause  in  the  standard  form  agreement  of  purchase  and  sale  declaring 
the  agreement  "null  and  void"  if  "any  valid  objection  to  title  is  made 
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to  the  vendor  which  the  vendor  shall  be  unable  or  unwilling  to  remove 
and  which  the  purchaser  will  not  waive",  subject,  of  course,  to  the 
limits  discussed  in  cases  such  as  Mason  v.  Freedman  (pp.  341-345  above) . 
Such  rescission  will,  by  the  terms  of  the  agreement,  prevent  the  award 
of  even  the  limited  damages  available  when  the  rule  in  Bain  v.  Fothergill 
applies.  Misrepresentations  may  have  been  made  by  the  purchaser,  and 
the  vendor  will  be  able  to  rescind  before  closing  if  the  tests  of 
materiality  and  reliance  are  satisfied. 


HORSIER  V.  ZORRO,  [1975]  2  W.L.R.  183;  [1975]  1  All  E.R.  584 
(Ch.) 

[The  plaintiff  purchaser  sued  his  vendor  for  expectancy  damages 
[in  fact,  expectancy  damages  to  the  date  of  judgment  on  the  Wroth  v. 

Tyler  (p.  709  above)  principle).  In  the  course  of  his  pleading,  the 

plaintiff  had  amended  his  claim  to  indicate  that  in  consequence  of  the 
defendant's  breach,  the  plaintiff  had  rescinded  the  contract.  Megarry,  J. 
considered  the  significance  of  the  amendment  on  the  purchaser's  claim 
for  expectancy  damages] : 


Fourth,  although  the  word  “  rescind  ”  has  a  fairly  precise  meaning,  I 
readily  accept  that  the  word  is  not  invariably  used  with  the  same  meaning. 
Thus  in  a  contract  it  may  be  used  with  whatever  meaning  the  contract 
gives  it.  If,  for  instance,  the  parties  to  the  contract  agree  to  “  rescind  ”  it 
on  certain  terms,  I  see  no  reason  why  those  terms  should  not  contain  an 
agreement  for  the  payment  of  some  sums  by  one  to  the  other,  whieh  may 
or  may  not  be  called  “  damages.”  Again,  a  contract  ma\  contain  pro¬ 
visions  which  confer  a  unilateral  power  of  “  rescission  ”  on  certain  terms 
in  certain  events;  and  if  that  unilateral  power  is  properly  e.xercised,  the 
consequences  of  doing  so  will  be  as  stated  in  the  contract,  including  the 
payment  of  any  “  damages  ”  for  which  it  provides.  Jn  truth,  the  meaning 
of  the  term  “  rescission  ”  in  a  contract,  like  that  of  any  other  term,  is 
whatever  the  contract  gives  it.  See,  for  instance,  Miissen  v.  Van  Diemen  s 
luind  Co.  [1938]  Ch.  253  (especially  at  p.  260);  and  consider  also  Stock- 
loscr  V.  Johnson  [1954]  I  Q.B.  476.  In  the  case  before  me,  however,  no¬ 
body  has  relied  on,  or  even  mentioned,  any  provision  of  the  contract 
relating  to  rescission;  and  when  the  word  “  rescind  ”  is  used  otherwise  than 
in  a  contract,  and  particularly  in  a  formal  document  such  as  a  writ  or 
order  of  the  court.  I  think  it  will  usually,  at  all  events,  bear  its  normal 
meaning,  related  to  restitutio  in  integrum  and  so  on.^ 


[Megarry,  J.  held  that  by  amending  the  pleadings  to  allege 
that  the  contract  had  been  "rescinded",  the  purchaser  had  elected 
to  be  returned  to  the  "status  quo  ante",  and  that  he  could  not  now 
sue  for  expectancy  damages.] 
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CHAPTER  XX  THE  PURCHASER'S  INTEREST 

(a)  Introduction 


Most  purchasers  of  land  are  unable  to  pay  the  large  purchase 
price  in  cash  on  the  date  fixed  for  closing.  Some  sort  of  financing 
providing  for  deferred  payments  over  time  is  usually  arranged. 

However,  some  purchasers  are  not  always  able  to  make  the  payments 
called  for  by  the  financing  agreements  as  they  fall  due,  and  two 
questions  arise  upon  their  default.  Can  a  purchaser  who  has  defaulted 
remedy  his  default  and  procure  full  ownership  of  the  land  as  initially 
agreed?  We  will  consider  this  person,  the  willing  but  late  purchaser, 
in  this  Chapter.  The  second  question  concerns  the  purchaser  who  is 
unable  or  unwilling  to  carry  on  with  the  time  purchase  arrangement 
upon  which  he  has  already  defaulted;  if  the  financing  agreement  provides 
that  past  instalments  are  to  be  forfeited  upon  the  buyer’s  breach,  and 
if  the  amount  to  be  so  forfeited  exceeds  the  amount  the  vendor  would 
ordinarily  recover  as  damages,  will  the  purchaser  be  allowed  to  recover 
this  difference  (payments  forfeited  minus  contract  damages)  in  an  action 
against  the  vendor?  We  will  defer  consideration  of  this  question 
until  the  next  Chapter:  [Chapter  XXI]  "Relief  from  Forfeiture  of 
Money  Paid". 

In  order  to  appreciate  the  first  question  (that  of  the  right  of 
a  defaulting  purchaser  to  be  relieved  from  forfeiture  of  his  interest 
in  the  property)  we  must  first  describe  two  standard  financing  techniques. 
Assume  that  a  vendor  and  a  purchaser  have  agreed  on  a  price;  the 
vendor  oms  the  land  free  from  any  encumbrances,  and  the  purchaser  is 
unable  to  pay  the  total  purchase  price  in  cash.  The  vendor  has  agreed 
to  finance  the  purchase.  At  least  two  devices  are  available:  an 
instrument  agreement,  or  a  deed  and  mortgage  back.  Both  Steedman  v. 
Drinkle ,  and  Kilmer  v.  B.C.  Orchard  Lands  (p.  670  above)  involved 
instalment  agreements.  These  agreements  generally  provided  for  a 
deposit,  followed  by  a  series  of  instalments  payable  over  a  number  of 
years.  The  purchaser  takes  possession  upon  paying  the  first  instalment, 
and  is  entitled  to  a  conveyance  after  a  stipulated  proportion  of  the 
total  price  has  been  paid.  As  well,  there  are  invariably  provisions 
making  time  of  the  essence  and  giving  the  vendor  a  power  to  cancel  the 
agreement  upon  default  (or  to  re-sell) yand  retain  all  the  payments  made. 
These  agreements  are  in  common  use  in  the  Western  provinces. 

The  alternative  device,  the  deed  and  mortgage  back,  is  the  standard 
practice  in  Ontario.  The  initial  step  is  an  agreement  to  purchase,  and 
probably  a  deposit.  At  closing,  the  purchaser  receives  a  conveyance, 
and  is  entitled  to  possession;  the  vendor  may  receive  an  additional 
payment,  and  the  balance  is  secured  by  a  mortgage  given  by  the  purchaser 
to  the  vendor.  This  mortgage  generally  provides  for  periodic  payments, 
and,  of  course,  an  eventual  discharge.  These  alternatives  by  no  means 
exhaust  the  possible  financing  arrangements;  for  example,  they  do  not 
take  account  of  financing  from  a  third  party,  perhaps  an  institutional 
lender  or  a  benevolent  mother-in-law. 
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The  similarity  between  these  two  devices  from  an  economic  point 
of  view  is  obvious.  Despite  this  similarity  they  are  alleged  to  fall 
into  utterly  dissimilar  legal  categories.  An  instalment  buyer  is  not 
an  owner;  he  has  no  more  than  an  executory  agreement  to  purchase.  A 
buyer  who  has  received  a  conveyance  and  given  back  a  mortgage  is 
obviously  an  owner  and  a  mortgagor.  Should  the  attributes  of  these 
two  devices  be  substantially  similar,  or  should  the  law  offer  a  variety 
of  different  devices  for  achieving  the  same  purpose? 

When  we  study  the  materials  on  Mortgages,  we  will  find  that  a 
mortgagor  who  has  been  tardy  in  making  his  mortgage  payments  is  given 
an  equitable  right  to  retain  his  interest  in  the  land  despite  con¬ 
tractual  provisions  declaring  that  such  interest  shall  be  forfeited 
upon  default  in  punctual  payment.  In  many  of  the  United  States, 
similar  protection  is  given  to  a  defaulting  purchaser  under  an  instalment 
purchase  contract.  See:  Skendzel  v.  Marshall  (1973),  301  N.E.  (2d) 

641  (Supreme  Court  of  Indiana)  and  Ward  v.  Union  Bond  §  Trust  Co. 

(1975),  243  F  (2d)  476  (U.S.C.A.  9th  Cir.). 

Should  a  seller  ever  be  permitted  to  declare  that  a  purchaser's 
substantial  interest  in  property  shall  be  terminated  on  account  of  the 
purchaser's  default,  without  having  to  resort  to  the  Courts  for  a 
declaration  of  default?  A  mortgagor's  interest  cannot  be  forfeited 
extrajudicial ly  by  act  of  the  mortgagee  alone:  see  Chapter  XXXIV, 
below.  Nor  can  the  interest  of  a  consumer  purchaser  who  has  acquired 
a  substantial  interest  in  personal  property  purchased  on  conditional 
sale:  See  The  Consumer  Protection  Act  R.S.O.  1970,  c.  82,  s.  35(1), 
providing  that  "Where  a  buyer  under  an  executory  contract  has  paid  two- 
thirds  or  more  of  the  purchase  price  of  the  goods  as  fixed  by  the 
contract,  any  provision  in  the  contract,  or  in  any  security  agreement 
incidental  thereto,  under  which  the  seller  may  retake  possession  of  or 
resell  the  goods  upon  the  default  in  payment  by  the  buyer  is  not  enforceable 
except  by  leave  of  a  judge  of  a  county  or  district  court". 

Such  problems  have  been  confronted  directly  by  the  United  States 
Supreme  Court,  whose  mandate  to  attack  "unfair"  forfeitures  is  found 
in  the  Fourteenth  Amendment  to  the  United  States  Constitution,  pro¬ 
viding  that  "No  state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or  property  without 
due  process".  In  the  landmark  case  of  Sniadach  v.  Family  Finance  Corp. 
(1967),  393  U.S.  337,  the  Court  held  a  pre-trial  garnishment  to  violate 
Constitutional  due  process  guarantees.  "Due  process  is  afforded  only 
by  the  kinds  of  'notice'  or  'hearing'  which  are  aimed  at  establishing 
the  validity  or  at  least  the  probable  validity  of  the  underlying  claim 
against  the  alleged  debtor  before  he  can  be  deprived  of  his  property  or 
its  unrestricted  use."  In  Fuentes  v.  Shevin  (1972),  407  U.S.  67,  replevin 
statutes  permitting  pre-trial  repossession  of  goods  and  chattels  "wrong¬ 
fully  detained  by  another  person"  were  held  unconstitutional  in  the 
absence  of  procedural  safeguards  to  ensure  a  fair  hearing  prior  to 
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seizure..  The  application  of  the  due  process  clause  involves  a  delicate 
weighing  of  the  different  interests  involved.  Only  "extraordinary 
situations"  would  justify  postponement  of  the  opportunity  to  be  heard. 

Some  jurisdictions  have  legislated  solutions  to  the  problems  raised 
by  these  cases  and  the  desirability  of  various  approaches  will  be 
considered. 


(b)  The  General  Rule 


BOERICKE  V.  SINCLAIR  [1928),  63  O.L.R.  237;  [1929]  1 
D.L.R.  561  (C.A.). 


The  following  statement  is  taken  from  tlie  judgment  of 
Mdlock,  C.J.O.  : — 

In  this  action  the  plaintiffs  seek  specific  performance  of  a 
written  agieement  l)etween  the  plaintiff  Boericke  and  the  de¬ 
fendant  for  the  sale  to  Boericke  of  certain  lands,  or  in  the  alter¬ 
native  a  return  of  moneys  paid  to  the  defendant  on  account  of 
purchase-money. 

The  «ii>e  tried  t)y  Rose.  J..  who  fli>nii''ed  the  action, 
and  from  this  judgment  the  plaintiffs  appeal. 

The  main  (piostion  involved  in  the  ease  is  whether  the  de¬ 
fend  int  had  th"  riiTht  to  ih-tcrmine.  and  did  determine,  an 
option  to  purchase  certain  mineral  lands  in  the  township  of 
Creighton,  given  by  the  defendant  to  the  plaintiff  Boericke. 

The  facts  are  as  follows.  The  defendant  owned  the  lands  in 
question,  being  possibly  valuable  as  mineral  land.s,  and  by  a 
written  agreement  between  him  and  the  plaintiff  Boericke, 
bearing  date  the  22nd  June,  192G,  gave  to  Boericke  the  option 
of  purchasing  them  for  $3,000,  payable  as  follows:  $200  as  a 
deposit;  $600  on  the  22nd  February,  1927;  $600  on  the  22nd 
June,  1927  ;  $270  on  the  22nd  days  of  August,  October,  and 
December,  1927,  and  on  the  22nd  days  of  February  and  April, 
1928,  and  the  balance,  namely,  $250,  on  the  22nd  June,  1928, 
with  interest,  etc.,  “all  of  which  payments  of  purchase-money 
and  interest  shall  be  made  by  depositing  the  same  in  the  Stand¬ 
ard  Bank  of  Canada,  Temple  Building,  at  Toronto,  to  the  credit 
of  the  optionor  (the  defendant)  on  or  before  their  respective 
due  dates.”  The  other  material  provisions  in  the  agreement  are 
as  follows: — 

“4.  The  optionor  covenants  with  the  optionee  that  he  will 
forthwith  execute  a  proper  transfer  of  the  said  lands  and  mining 
rights  to  1  tie  optionee  and  deposit  the  same,  together  with  a 
certificate  of  ownership  covering  the  said  lands  in  the  said  the 
Standard  Bank  of  Canada,  at  Toronto,  with  a  copy  of  this 
agreement,  with  instructions  to  the  said  bank  to  hold  the  same 
in  escrow  and  to  deliver  the  same  to  the  optionee  upon  the  said 
payments  cf  purchase-price  and  the  interest  thereof  being  made 
in  full  as  aforesaid. 
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CHAPTER  XXI  RELIEF  FROM  FORFEITURE  OF  MONEY  PAID 

(a)  Introduction 


This  Chapter  considers  the  rights  of  a  purchaser  who  has  paid 
part  of  the  purchase  price  to  the  vendor,  but  has  defaulted  in  the 
timely  payment  of  the  balance.  The  purchaser  is  seeking  "restitution" 
of  all  or  part  of  the  money  he  has  paid  to  the  vendor.  The  purchaser 
does  not  deny  that  he  has  breached  the  contract  or  that  the  vendor  is 
entitled  to  damages  for  the  breach.  But  he  does  assert  that  the  vendor 
should  retain  no  more  (or  at  least  not  appreciably  more)  of  the  money 
paid  by  the  purchaser  than  would  be  awarded  by  a  Court  as  damages  had 
no  money  been  paid  previously  by  the  purchaser  and  had  the  vendor 
been  suing  the  purchaser  for  damages  for  breach  of  contract. 


(b)  The  General  Rule  for  Deposits 

HOWE  V.  SMITH  (1884),  27  Ch.  D.  89  (C.A.) 

[On  March  24,  1881,  Howe  agreed  to  purchase  property  from.  Smith. 

The  price  was-;^  12 , 500 ;  5t:500  was  paid  as  a  deposit,  and  the  balance 
was  due  on  closing,  April  24,  1881.  The  agreement  gave  Smith  a  power 
to  re-sell  upon  Howe's  default,  and  to  collect  any  deficiency  as 
liquidated  damages;  Smith  undertook  not  to  act  on  this  clause  for  six 
months  after  April  24,  1881.  Time  was  not  expressly  of  the  essence. 

Howe  delayed,  and  did  not  close  in  April.  Tn  June,  Smith  agreed 
to  a  postponement  for  a  month,  but  warned  Howe  that  he  would  re-sell 
unless  the  balance  was  paid  at  the  end  of  this  extension.  When  the 
month  expired,  Howe  was  still  in  default;  he  brought  an  action  for 
specific  performance  to  prevent  a  re-sale.  Before  the  pleadings  were 
settled.  Smith  re-sold.  At  trial,  the  action  was  dismissed,  and 
Howe  appealed.  During  the  argument  the  Court  of  Appeal  stated  that  the 
claim  for  specific  performance  had  no  merit,  and  allowed  Howe  to  amend 
his  pleadings  and  claim  the  return  of  his  deposit.] 


Fry,  L.J. 

The  £500  was  paid,  in  the  words  of  the  contract,  as  “  a  deposit 
and  in  part  payment  of  the  purchase-money.”  What  is  the 
meaning  of  this  expression  ?  The  authorities  seem  to  leave  the 
matter  in  some  doubt, 

[Fry,  L.J.  reviewed  several  earlier  cases  and  texts.] 

These  authorities  appear  to  afford  no  certain  light  to  answer 
the  inquiry  whether,  in  the  absence  of  express  stipulation,  money 
paid  as  a  deposit  on  the  signing  of  a  contract  can  be  recovered 
by  the  payer  if  he  has  made  such  default  in  performance  of  his 
part  as  to  have  lost  all  right  to  performance  by  the  other  party 
to  the  contract  or  damages  for  his  own  non-performance. 


?! 


* 


t 
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CHAPTER  XXII  SPECIFIC  PERFORMANCE 


The  materials  in  this  Chapter  consider  the  availability  of  specific 
performance  in  real  estate  transactions  in  only  a  very  cursory  manner. 
Most  of  the  general  propositions  should  be  familiar.  [For  a  review,  if 
necessary,  see  Corbin  on  Contracts,  (1964  ed.),  Vol .  5,  ss.  1136-1213. 
(Many  corresponding  Canadian  case  citations  can  be  found  in  O'Neill, 
Specific  Performance  of  a  Contract  for  the  Purchase  and  Sale  of  Land 
(1973),  21  Chitty's  L.J.  109).]  The  major  concern  of  this  Chapter  is 

to  raise  some  of  the  more  serious  obstacles  that  can  face  a  party 
seeking  specific  performance  of  a  "land  contract". 


Cox,  Specific  Performance  of  Contracts  to  Sell  Land  (1972), 

67  Kentucky  L.J.  338. 

Various  explanations  have  been  seized  on  by  the  courts,  in  an 
endeavour  to  explain  why  a  court  of  equity  will  in  nearly  every  instance 
grant  specific  performance  of  a  contract  for  the  sale  of  land.  Of 
these  the  explanation  offered  by  Sir  John  Leach  [in  Adderly  v.  Dixon, 

57  E.R.  239]  is  often  quoted  by  the  courts  and  has  a  strong  influence 
in  directing  the  courts  to  decree  specific  performance.  This  explanation 
is  that  specific  performance  is  given,  not  because  of  the  real  value 
of  the  land,  but  because  the  damages  at  law,  which  would  be  calculated 
upon  the  general  money  value  of  the  land  may  not  be  a  complete  remedy 
to  the  purchaser,  to  whom  the  land  may  have  a  peculiar  and  special 
value.  It  is  taken  for  granted  that  damages  would  be  inadequate,  and 
specific  performance  is  perfunctorily  granted.  There  is  probably  more 
historical  accuracy  in  the  reason  given  by  Justice  Peterson,  to  the 
effect  that,  "Equity  adopts  this  principle,  not  because  land  is  fertile, 
or  rich  in  minerals,  but  because  it  is  land,  a  favourite  and  favoured 
subject  in  England  and  every  country  of  Anglo-Saxon  origin".  [Kitchen  v. 
Herring,  42  N.C.  190]. 

Whatever  the  explanation  may  be,  it  is  generally  undisputed  that 
where  land  or  any  interest  in  land  is  the  subject  matter  of  an  agree¬ 
ment,  equity  has  jurisdiction  to  enforce  specific  performance,  and  it 
does  not  depend  upon  the  inadequacy  of  the  legal  remedy  in  the  par¬ 
ticular  case.  It  is  as  much  a  matter  of  course  for  the  courts  of 
equity  to  decree  specific  performance  of  a  contract  for  the  conveyance 
of  real  estate,  which  is  in  its  nature  unobjectionable,  as  it  is  for 
courts  of  law  to  give  damages  for  its  breach. . . 


NOTE: 


Consider  the  possibility  that  the  readiness  to  award  specific 
performance  was  influenced  by  the  fact  that  land  was  neither  bought  nor 
sold  as  a  commodity,  as  it  is  today,  and  that  no  ready  market  existed 
to  provide  a  handy  market-value  measuring  function. 


)  . 


♦ 
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CHAPTER  XXIII  SPECIFIC  PERFORMANCE  WITH  ABATEMENT 


It  is  sometimes  said  that  contractual  performance  must  be  precise 
and  exact  so  that  "if  there  is  the  slightest  deviation  from  the  terms 
of  the  contract  the  party  not  in  default  will  be  entitled  to  say  that 
the  contract  has  not  been  performed"  (Rexhill  Holdings  Ltd.  v.  Maybird 
Inv’ts  Ltd. ,  [1973]  1  O.R.  285;  31  D.L.R.  (3d)  12  (High  Ct . ) ,  p.  197 
above.).  Such  statements  are  not  helpful  in  defining  the  rights  of 
the  parties  where  inexact  performance  has  been  rendered  by  one  party. 

Two  principles  assist  the  party  who  has  performed  defectively  from 
having  his  expectations  wholly  disappointed  by  his  failure.  First, 
the  other  party  will  not  be  excused  from  performance  unless  the  imprecise 
performance  has  deprived  him  of  "substantially  the  whole  benefit  which 
it  was  intended  that  [he]  should  obtain  from  the  contract".  Hong  Kong 
Fir  Shipping  Co.  Ltd,  v.  Kawasaki  Risen  Kaisha,  Ltd.,  [1962]  1  All  E.R.  474 
at  p.  487;  Table  Stake  Constn  Co.  v.  Jones  (1978),  82  D.L.R.  (3d)  113 
at  p.  120  (High  Ct.).  Thus  despite  a  partial  default  by  A,  B  will  not 
be  excused  in  all  circumstances  and  A  may  still  be  able  to  sue  B 
for  damages  if  B  tries  to  assert  A's  default  as  an  excuse  for  B's  refusal 
to  perform.  Secondly,  and  correlatively ,  A  may  be  able  to  compel  B 
to  complete  in  these  circumstances:  A  can  sue  for  specific  performance, 
offering  (e.g.  as  vendor)  to  abate  the  purchase  price  to  compensate  B 
for  A's  deficient  performance.  A  is  often  said  to  be  suing  for 
"specific  performance  with  an  abatement"  in  such  cases.  Similarly, 

B  can  bring  a  corresponding  action  against  A  seeking  that  A  be  compelled 
to  perform  but  that  the  purchase  price  be  abated  on  account  of  A's 
deficient  performance.  The  courts  are  more  sympathetic  to  abatement 
actions  by  the  injured  party,  since  they  are  forcing  an  "innocent 
party"  to  accept  less  performance  than  was  contracted  for  (plus  money) 
when  the  imperfectly-performing  party  sues.  However,  even  when  it  is 
the  innocent  party  who  sues,  the  courts  temper  their  willingness  to 
award  specific  performance  with  abatements  when  other  policies  inter¬ 
vene  to  make  the  remedy  appear  less  desirable  than  it  normally  would 
(as  a  way  of  preventing  a  party  "from  taking  advantage  of  his  own 
wrong",  or  from  "hiding  behind"  the  rule  in  Bain  v.  Fothergill  (p.  699 
above):  see  p.  below).  The  cases  below  indicate  generally  how 

the  courts'  discretion  tends  to  be  exercised. 

Abatements  are  frequently  sought  or  offered  in  respect  of  small 
area  deficiencies,  physical  defects,  easements  and  other  "quasi-title 
matters".  In  the  United  Kingdom,  the  most  frequently  employed  standard 
forms  of  agreement  of  purchase  and  sale  include  express  provisions  by 
which  the  parties  agree  that  compensation  shall  be  awarded  in  respect 
of  such  matters  and  that  the  transaction  shall  be  completed  otherwise 
as  initially  agreed.  The  excerpt  below  from  the  Law  Society  Contract 
for  Sale  (1973  Revision)  is  typical : 

Misdescription  and  Compensation 


13.(1)  Measurements  and  quantities,  if  substantially 
correct,  shall  not  be  the  subject  of  compensation,  nor 
shall  any  compensation  be  payable  in  respect  of  any 
mistake  in  a  sale  plan  furnished  for  the  purpose  of 
identity,  but,  where  an  incorrect  statement,  error  or 
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CHAPTER  XXIV  THE  EFFECT  OF  CLOSING 


(a)  Introduction 


Once  a  real  estate  transaction  has  been  closed  the  remedies 
available  to  one  party  in  respect  of  deficient  performance  by  the  other 
party,  are  severely  curtailed.  In  Knight  Sugar  Co.  v,  Alberta  Railway  ^ 
Irrigation  Co.,  [1938]  1  All  E.R.  266,  the  Privy  Council  remarked  that: 


"It  is  well  settled  that,  where  parties  enter  into 
an  executory  agreement  which  is  to  be  carried  out  by 
a  deed  afterwards  to  be  executed,  the  real  completed 
contract  is  to  be  found  in  the  deed.  The  contract  is 
merged  in  the  deed:  Leggott  v.  Barrett.  The  most 
common  instance,  perhaps,  of  this  merger  is  a  contract 
for  sale  of  land  followed  by  conveyance  on  completion. 

All  the  provisions  of  the  contract  which  the  parties 
intend  should  be  performed  by  the  conveyance  are  merged 
in  the  conveyance,  and  all  the  rights  of  the  purchaser 
in  relation  thereto  are  thereby  satisfied."  (at  269) 

The  reasons  for  the  drastic  curtailment  of  a  party's  remedies 
after  closing  have  been  considered  frequently: 


ALLEN  V.  RICHARDSON  (1879),  13  Ch.  D.  524 
Malins,  V.C.  (at  537) : 


Now  I  gay  that  there  is  a  rule  between  vendor  and  purchaser 
which  cannot,  in  my  opinion,  be  too  rigidly  adhered  ta  I  have 
ttid  80  in  other  cases,  and  I  adhere  to  it  strictly  now ;  and  that  is, 
that  in  all  the  transactions  of  life,  whether  it  be  a  sale  or  a  pur- 
rha'^e,  you  must,  if  you  are  wise,  be  wise  in  time.  Therefore,  in 
the  case  of  a  vendor  and  purchaser,  which  necessarily  involves 
the  investigation  of  a  title — an  investigation  whether  tho  vendor 
ran  give  tho  purchaser  all  that  he  has  contracted  to  give,  and  upon 
which  alone,  being  satisfied,  the  purchaser  pays  his  purchase- 
money,  if  he  is  to  bo  wise  he  must  be  wise  in  time,  and  he  cannot 
be  wise  in  time  unless  he  objects  before  he  completes  the  contract. 


,1 
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CHAPTER  XXV  COVENANTS  FOR  TITLE 


Introduction 


Two  types  of  deed  in  common  use  are  the  quitclaim  deed  and  the 
warranty  deed.  The  quitclaim  deed  conveys  only  such  interest,  if  any, 
as  the  grantor  has  in  the  land.  It  contains  no  promises  or  warranties. 

A  quitclaim  deed  is  usually  used  to  release  interests  in  land,  for 
instance  the  interest  of  a  purchaser  under  an  agreement  of  purchase  and 
sale  that  has  been  registered  against  the  title.  The  warranty  deed, 
on  the  other  hand,  is  normally  used  in  sale  transactions  and  contains 
guarantees  about  title. 

Covenants  for  title  given  by  grantors  appeared  in  England  in  the 
mid-sixteenth  century;  they  were  the  first  devices  used  to  protect 
purchasers  from  title  defects.  There  is  a  wide  variety  of  possible 
forms,  but  the  following  four  are  standard  in  Ontario,  and  appear  in 
virtually  every  deed.  (Where  the  grantor  is  an  executor,  or  trustee, 
or  occupies  some  other  representative  position,  the  covenants  are  modified 
and  limited.) 

The  grantor  covenants  with  the  grantee  that  he  has  the 
right  to  convey  the  said  lands  to  the  grantee  notwith¬ 
standing  any  act  of  the  grantor,  and  that  the  grantee 
shall  have  quiet  possession  of  the  said  lands  free  from 
all  encumbrances. 

And  the  grantor  covenants  with  the  grantee  that  he  will 
execute  such  further  assurances  of  the  said  lands  as 
may  be  requisite. 

And  the  grantor  covenants  with  the  grantee  that  he  has 
done  no  act  to  incumber  the  said  lands. 

And  the  grantor  releases  to  the  grantee  all  his  claims 
upon  the  said  lands. 

[See  p .  54  above . ] 

Where  land  under  The  Registry  Act  is  sold,  the  purchaser  is  entitled 
to  have  these  covenants  included  in  his  deed,  unless  there  is  an  express 
agreement  to  the  contrary.  As  well,  they  are  implied  in  every  convey¬ 
ance  by  The  Conveyancing  and  Law  of  Property  Act,  R.S.O.  1970,  c.  85, 
s.  23.  The  Short  Forms  of  Conveyances  Act,  R.S.O.  1970,  c.  435  provides 
by  incorporation  a  longer,  more  elaborate  wording  for  each.  No 
covenants  are  given  where  land  under  The  Land  Titles  Act  is  transferred; 
none  are  included  in  the  form  of  transfer  specified  under  the  Act. 

Would  they  be  implied  under  The  Conveyancing  and  Law  of  Property  Act? 

This  question  is,  obviously,  not  of  much  significance,  except, 
perhaps,  in  a  situation  where  a  transferee  has  not  registered  his 
transfer,  and  is  cut  off  by  a  subsequent  registration.  One  case  has 
raised  this  problem:  Guest  v.  Cochlin  (1929),  64  O.L.R.  165;  there 
Riddell,  J.A.  stated,  ”1  think  that  the  transferee  under  this  Act 
must  be  considered  to  be  in  at  least  as  high  a  position,  quoad  his 
transferor,  as  if  he  were  the  holder  of  a  contract  of  sale,  and 
entitled  to  the  usual  covenants." 


